IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANTHONY TENUTO : CIVIL ACTI ON
V.

TRANSWORLD SYSTEMS, :
I NC. : NO. 99-4228

MEMORANDUM

WALDVAN, J. Sept enber 29, 2000

Plaintiff has asserted clainms under 8§ 1692e of the Fair
Debt Coll ection Practices Act, 15 U. S.C. 88 1692 et seq.
(“FDCPA”), and the Pennsylvania Unfair Trade Practices & Consuner
Protection Law and Regul ations, 73 P.S. 88 201-1 et seq.; 37 Pa.
Code § 303.3 (11) (“UTP/CPL"). Presently before the court is
plaintiff’s Mdtion for Cass Certification which has been held in
abeyance pendi ng resol ution of defendant’s notion for summary
j udgnent and the conclusion of the parties’ settlenent
di scussi ons on Septenber 20, 2000.

Plaintiff seeks to certify two classes. The first is

defined as “all persons wth addresses in the Commonweal t h of
Pennsyl vania to whom |l etters were sent by Transworld Systens,
Inc., containing a statenment that post-judgnent remnedi es may
i ncl ude wage or bank account garnishnent, in an attenpt to

collect a debt incurred primarily for personal, famly or

househol d purposes which letters were not returned as undelivered



by the Post Ofice during the one year period prior to the filing
of the complaint in this action.” The second class is defined in
t he sanme | anguage except that the relevant tinme period is “the
four year period prior to the filing of the conplaint in this
action.”?!

Plaintiff alleges that during the class periods
defendant sent a formletter to Pennsylvania residents in an
attenpt to collect alleged debts incurred for personal, famly,
or househol d purposes. The letter stated that “[p]ost-judgnent
remedi es thensel ves can be costly in a variety of ways, which may
i ncl ude wage or bank account garni shnment or execution on other
assets.” Pennsylvania | aw forbids wage garni shnent to collect on
debts incurred for personal, famly or househol d purposes,
subject to certain exceptions. See 42 Pa. C. S. A § 8127.
Plaintiff clains that the formletter was thus fal se, deceptive
and m sleading in violation of the FDCPA and UTP/ CPL.

Defendant is a collection agency with over 40,000
clients nationwide. It handles both consumer and comrercial debt

collection for its clients in the sane nmanner. Def endant sends

't appears that the purpose of defining a second class is
to permt recovery under the UTP/CPL by recipients of the
chal l enged letter who are barred fromrecovery under the FDCPA by
the one year limtation period. The court thus assunes that
plaintiff meant to define this class as persons who received the
| etter nore than one year, but no nore than four years, prior to
the filing of the conplaint. Oherw se, there would be a
needl ess overlap in the cl asses.



out a series of five letters to debtors at fourteen day intervals
seeking paynent. If the debt is not paid wwthin that period, it
w Il contact debtors by phone and assist its client in further
collection efforts including litigation. Defendant does not keep
records of the nature of a particular debt. It only receives the
nanme and address of the debtor, the anount due and the date of
the | ast paynent.

The formletter sent to all debtors contained a
sentence suggesting that the recipient's wages coul d be garni shed
if the debt remained unpaid and the creditor elected to “proceed
judicially.” Under Pennsylvania | aw, wages may only be garni shed
in connection with an action or proceedings: (1) involving
divorce; (2) for support; (3) for board for four weeks or |ess;
(4) for crinme restitution; (5) for damages awarded to a judgnent
creditor-landlord arising out of a residential |ease upon which a
court has rendered a final judgnent; or, (6) under the
Pennsyl vani a Hi gher Educati on Assi stance Agency Act. See 42 Pa.
C. S. A § 8127.

Certification of class actions is governed by Fed. R
Cv. P. 23(a) which requires that the follow ng factors be
satisfied:

(1)the class is so nunmerous that joinder of all menbers
is inpracticable;
g%;g;?ere are questions of law or fact common to the

(3) the clains or defenses of the representative
parties are typical of the clains or defenses of the

3



cl ass; and,
(4) the representative parties will fairly and
adequately protect the interests of the class.

A plaintiff nmust also satisfy one of the requirenents
of subsection (b) of Rule 23. Plaintiff has noved for
certification under Rule 23(b)(3) which requires the court to
find that “questions of law or fact common to the nenbers of the
cl ass predom nate over any questions affecting only individual
menbers, and that a class action is superior to other avail abl e
met hods for the fair and efficient adjudication of the
controversy,” or alternatively under Rule 23(b)(2) because
“def endant has acted or refused to act on grounds generally
applicable to the class, nmaking appropriate declaratory relief
wWth respect to the class as a whole.”

Def endant contends that plaintiff cannot satisfy the
nunerosity, typicality, or adequacy requirenents of Rule 23(a)
and the criteria of Rule 23(b)(2) or Rule 23(b)(3). The burden

is onthe plaintiff to denonstrate that a class shoul d be

certified. Davis v. Rommey, 490 F.2d 1360, 1366 (3d Cr. 1974).

When deciding a notion for class certification, however, the
court does not pass upon the nerits of plaintiff’s clains. See

Eisen v. Carlisle & Jacqueline, 417 U. S. 156, 177-78 (1974).

The court will first exam ne whether plaintiff has

shown that the classes neet the requirenents of Rule 23(a).?

2 Because the definitions of the first and second cl asses
are identical except for the Iimtations period and because the
UTP/ CPL and FDCPA sections at issue are so simlar, the follow ng
di scussion is applicable to both proposed cl asses.
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Nunerosity

Rule 23(a)(1l) permts class action treatnent only when
“the class is so nunerous that joinder of all class nenbers is
i npracticable.” There is not a m ni nrum nunber whi ch
automatically satisfies the nunerosity requirenent and plaintiff
does not have to allege the exact identity or nunber of the

proposed cl ass nenbers. See Wllians v. Enpire Funding Corp.

183 F.R D. 428, 437-38 (E.D. Pa. 1998); Dirks v. O ayton

Brokerage Co. of St. Louis, 105 F.R D. 125, 131 (D. Mnn. 1985).

Cl asses of nore than a hundred persons are generally sufficient

to satisfy the nunerosity requirenment. See Wiss v. York

Hospital, 745 F.2d 786, 809 n.35 (3d Gr. 1984), cert. denied,

470 U. S. 1060 (1985); Wllianms, 183 F.R D. at 437-38. Defendant
acknow edges that it sent approximately 83,000 |etters containing
the chal | enged | anguage to at |east 500 Pennsylvania residents in
the pertinent period. Plaintiff has satisfied the nunerosity
requi renment.

Commonal ity

The court nust next determ ne whether commobn questions
of law and fact exist in the putative class. “The threshold for
comonal ity under Rule 23(a)(2) is significantly |ess rigorous
than the Rule 23(b)(3) requirenent that comon questions of |aw
or fact predom nate over questions affecting only individual

class nenbers.” Strain v. Nutri/System Inc., 1990 W. 209325,

at *3 (E.D. Pa. Dec. 12, 1990). Indeed, the naned plaintiff need
only share one question of |aw or fact with the prospective

class. See Wllians, 183 F.R D. at 438. The all eged existence
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of a common unlawful practice generally satisfies the comonality

requi renent. See Anderson v. Dep’'t. of Public Wlfare, 1 F

Supp. 2d 456, 461 (E.D. Pa. 1998). Plaintiff relies on
essentially the sane | egal predicate and the sane facts about the
letter and defendant's collection practices as would the proposed
classes. This is sufficient to show commonality.

Typicality

Under Rule 23(a)(3), the clains of the representative
parties nust be typical of those of the class they seek to
represent. The typicality requirenent is satisfied if the
plaintiff's claimarises fromthe sane event or course of conduct
that gives rise to the clains of other class nenbers and is based

on the sane legal theory. Barnes v. Anerican Tobacco Co., 161

F.3d 127, 141 (3d Gr. 1998); Baby Neal v. Casey, 43 F.3d 48, 57

(3d Gr. 1994).
The threshold for establishing typicality is |ow

Zlotnick v. Tie Conmmunications, Inc., 123 F.R D. 189, 193 (E D

Pa. 1988). The Third Grcuit has observed that “typical” does

not mean “identical”. Ei senberg v. Gagnon, 766 F.2d 770, 786

(3d Cir. 1984). The court must focus on whether the plaintiffs'
i ndi vidual circunstances are markedly different or whether the
| egal theory upon which the clainms are based differs fromthat
upon which the clainms of the other class nmenbers will be based.
Id. at 786.

CGenerally, the typicality requirenment is satisfied
where all clainms arise fromthe sanme all eged fraudul ent schene.

See In re Prudential Ins. Co. v. Anerica Sales Litig., 148 F. 3d
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283, 312 (3d Cr. 1998); Baby Neal v. Casey, 43 F.3d 48, 57 (3d

Cr. 1994) (“cases challenging the same unlawful conduct which
affects both the naned plaintiffs and the putative class usually
satisfy the typicality requirenent irrespective of the varying
fact patterns underlying the individual clains”).

Def endant argues that plaintiff's clains are not
typi cal because the wages of sone class nenbers may be subject to
| egal garni shnent, and such persons would have to proceed on a
| egal theory different fromone predicated on the use of a letter
threatening an action which was illegal. Defendant, however,
does not actually identify any person within the proposed cl asses
whose wages | egally could have been garnished. The court wll
not deny class certification based on defendant's specul ati on,
particularly when the court can nodify the class if necessary
after the conclusion of discovery.?

Def endant al so argues that plaintiff does not state a
claimtypical of the class because he has not produced evi dence
that he was not legally subject to wage garnishnent. Plaintiff's
avernent in his conplaint that he was not subject to any
excepti on under Pennsylvania law is sufficient to sustain class
certification in the absence of any evidence from defendant to

the contrary. See Kahan v. Rosenstiel, 424 F.2d 161, 168-69 (3d

Gr. 1970).

3Mor eover, a defendant nust produce sone evidence to defeat
a plaintiff's prima facie showing that a proposed class neets the
requi renents of Rule 23. See, e.q., HERBERT B. NEWBERG, NEWBERG ON
CLAss ACTIONS 8§ 7.17 (3d ed. 1992) (after plaintiff makes prima
facie case for class certification, burden shifts to defendant to
produce evidence to the contrary).
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Adequacy

The adequacy requirenment of Rule 23(a)(4) involves a
two-step inquiry. The court nust first be satisfied that
plaintiffs' counsel are qualified to conduct the instant

litigation. See Torres v. Careercom Corp., 1992 W. 245923,

(E.D. Pa. Sept. 18, 1992). Defendants have not chall enged the
ability of plaintiffs' counsel in this regard and plaintiff has
presented evidence to denonstrate his counsel is able to provide
conpetent representation in this action, including an affidavit
of counsel reciting his successful participation in simlar
consuner cl ass actions.

The court nust then determ ne that there is no conflict
of interest between the clains of the class representative and
the ot her nenbers of the proposed class. This requirenent

overlaps with typicality. See General Tel. Co. of Southwest v.

Fal con, 457 U. S. 147, 157 n.13 (1982). As discussed above,
plaintiff's claimis typical. Like the other class nenbers,
plaintiff’s claimis predicated on defendant's use of a form
letter which was all egedly false, m sleading and deceptive in
viol ation of federal and state consuner protection |aws.

Def endant has not produced anything to show any conflict of

i nterest.

Pr edom nance

To certify a class under Rule 23(b)(3), the court nust
find that “questions of law or fact common to the nenbers of the
cl ass predom nate over any questions affecting only individual
nmenbers” and that “a class action is superior to other avail able
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met hods for the fair and efficient adjudication of the
controversy.”
The exi stence of individual questions of fact does not

per se preclude class certification. See Eisenberg, 766 F.2d at

787. Rather, predom nance “tests whet her proposed cl asses are
sufficiently cohesive to warrant adjudication by representation.”

See Anthem Prods., Inc. v. Wndsor, 521 U S 591, 623 (1997).

Class certification is generally appropriate where a
def endant has engaged in a pattern of uniformactivity. See id.
at 624 (predom nance test readily net in cases alleging consuner

fraud); In re Prudential Ins. Co., 148 F. 3d at 314-15

(predom nance requirenment is satisfied where class nenber clains

arise froma common schene by defendant). Here, the sane common

gquestion of |aw predom nates, that is, whether the chall enged

| anguage viol ates the FDCPA by inproperly threateni ng wage

garni shnent. Each class nenber woul d al so have to prove many, if
not all, of the sane essential facts about defendant's collection
efforts.

Superiority

This requirenment “asks the court to balance, in terns
of fairness and efficiency, the nerits of a class action against
those of alternative available nethods of adjudication.” 1Inre

Prudential Ins. Co., 148 F.3d at 316 (internal citations

omtted). Rule 23(b)(3) identifies four considerations pertinent
to this determnation: (1) the interest of class nmenbers in

bri ngi ng separate actions; (2) any litigation already comenced



by or against class nenbers; (3) the desirability of litigating
the clains in the forum and, (4) the likely difficulties in
managi ng the cl ass acti on.

In cases of this type, the anount of actual damages

will rarely be substantial. See Lake v. First Nationw de Bank,

156 F. R D. 615, 626 (E.D. Pa. 1994).4 Thus, they woul d have
little incentive to prosecute actions individually. See id. at

616. See also Sledge v. Sands, 182 F.R D. 255, 259 (N.D. I11.

1998) (many nenbers of potential FDCPA class are unaware their
ri ghts have been viol ated).

Plaintiff resides in Pennsylvania and all perspective
cl ass nenbers are Pennsylvania residents. Defendant has a
regional office in netropolitan Phil adel phia and does not claim
that litigation in this district would be burdensone.

Nei t her party has presented evi dence of any ot her
action commenced by or agai nst prospective class nenbers in this
action.

Def endant has not suggested any likely difficulty in
managi ng the class action.

The court finds that a class action would be a superior
met hod of litigating this controversy.

Plaintiff has satisfied the nunerosity, commonality,

‘Under the FDCPA, each class nenber nmmy recover actua
damages, attorneys fees and statutory damages of up to $1000.
See 15 U.S.C. 8 1692k(a)(2)(A). Recovery under the UTP/CPL is
l[imted to attorneys fees and threefold of actual damages. See
73 P.S. § 201-9. 2.
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typicality and adequacy requirenents of Rule 23(a), as well as
the criteria of Rule 23(b)(3) that common issues of fact or |aw
predom nate and that a class action is a superior nmethod of
litigating the controversy.

Consistent with due process and Rule 23(c)(2), the best
noti ce practicabl e under the circunstances nust be provided to
cl ass nmenbers of the existence and nature of the action, their
right to opt out and the consequences of not doing so. The court
cannot determ ne whether records exist fromwhich personal notice
could be effectuated. Plaintiff has submtted no proposed form
of notice with his notion.

Accordingly, plaintiff’s Mdtion for Class Certification
wll be granted on condition that plaintiff pronptly anends the
definition of the second class to conformw th his presuned
purpose as referenced in footnote 1 or satisfactorily explain why
this should not be done and pronptly submts his proposed form of
notice with an explanation of why it would constitute the best

notice practicabl e under the circunstances.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
ANTHONY TENUTO : ClVvIiL ACTI ON
V.
TRANSWORLD SYSTEMS, :
I NC. : NO. 99-4228
ORDER
AND NOW this day of Septenber, 2000, upon
consideration of plaintiff's Mdtion for Cass Certification (Doc.
#14) and defendant's response thereto, consistent with the
acconpanyi ng nmenorandum | T | S HEREBY ORDERED that said Motion is
GRANTED subject to the two conditions set forth in the | ast

par agr aph of that nmenorandum

BY THE COURT:

JAY C. VWALDMAN, J.



